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In many countries civil society is under pressure. Collective citizens' Received 5 January 2018

efforts, especially when they have political salience, seem to be Accepted 24 April 2018

regarded with increasing suspicion and even to be actively

countered. Anti-NGO laws, arbitrary inspections, harassment, and E.EYWORD,S. g
T g . R ivic space; civil society;

criminalisation all strlke. fa\t the.roots 'of civic space. I.s this part of a human rights; NGOs; ECHR

trend of ‘reverse transitions’, in which countries slide away from

democracy? Or is this maybe an even wider shift, manifestations

of which can also be observed in more established democracies?

What are the possible causes of this shrinking or closing civic

space, how does the closure manifest itself, and what are the

linkages to human rights? This article will focus on anti-NGO

measures as part of a broader global trend.

1. Introduction

The Russian Federation has, since 2012, legally been obliging foreign-funded civil society
organisations engaged in ‘political activities’ to register as ‘foreign agents’, wording which
in Russian is synonymous for foreign spies.' In Ethiopia, the government has prohibited
organisations working on human rights issues to receive more than 10% of their funding
from abroad. Activists and organisations in Azerbaijan and Uzbekistan have been verbally
and physically attacked and even been criminalised for having allegedly received external
funding.” These restrictions on foreign funding may have caught the public eye the most,
because of their international dimension. But pressure on civil society has certainly not
been limited to this issue. Independent media also face pressure. Public protests and dem-
onstrations are increasingly caught in a net, woven of strands of disproportionate police
reactions and formal bureaucratic rules. And in a recent judgment of early 2017, the Euro-
pean Court of Human Rights found violations of the freedom of assembly in a large
number of situations involving heavily restricted local public protests across Russia, to
mention just one example.3 Nor are restrictions limited to (semi-)authoritarian states.
In the fight against terror, many established democracies have also taken measures limit-
ing the operation of civil society organisations.
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Whereas threats to and restrictions for civil society actors, both from states and from
non-state groups, have always existed, the last decade has witnessed something that
goes beyond individual instances. Civic space — the layer between state, business, and
family in which citizens organise, debate and act — seems to be structurally and purpose-
fully squeezed in a very large number of countries. As a group of concerned civil society
organisations emphasised in a joint statement in 2014, ‘States are seeking to exert control
over these spaces, to silence critical and challenging voices.* To some, this is part of a
broader and very worrying trend of freedom being put under severe pressure globally.
In 2016, the non-governmental organisation (NGO) Freedom House, which monitors pol-
itical and civil liberties, noted the tenth consecutive year of ‘“decline in global freedom’ - a
trend going counter to the many previous years of improvements.” The United Nations
(UN) Special Rapporteur on the Right to Freedom of Peaceful Assembly and of Associ-
ation, Maina Kiai, even dubbed it a ‘global clash between tyranny and self-determination’
and noted recently that the closing of civic space is not only occurring at the national level
but is even an issue now within the UN, where some governments are increasingly hostile
to civil society engagement in the work of the global organisation.®

Notably, this trend has not been effectively countered yet. Efforts by democratic govern-
ments to halt civil society-restricting policies elsewhere are selective and ad hoc. This may
be caused either by underestimation of the extent of the problem or by political expe-
diency.” Much of the research and writing on the issue comes from affected organisations
and policy analysts and much less from academia. As Wolff and Poppe note, many of these
publications have been policy-oriented publications and aimed at raising awareness.® And
to the extent academia has focused on the issue, this has happened mostly from a political
science perspective, including studies on democracy, international co-operation, and the
non-profit sector.”

Clearly, however, as the appointment of Special Rapporteur Kiai reflects, the issue also
directly affects international human rights, even if one looks beyond the particular issue of
foreign funding of local organisations. The three rights most clearly at stake are the
freedom of association, the freedom of assembly and the freedom of expression. At the
same time, human rights discourses and mechanisms are some of the very arenas in
which the contestation over civic space occurs. And, finally, human rights procedures -
both domestically and internally — can serve as tools to counter pressure on this space.
This article will therefore look at the inter-linkages between shrinking civic space and
human rights. To the extent that existing law-oriented literature has reflected on these
developments, it has either done so by analysing particular national instances, such as
the Russian anti-NGO law or taken a broader international law approach.'” In the
current article, I will focus on human rights as a particular lens to approach the issue.
This endeavour is, due to its relative novelty from this perspective, partly of an exploratory
and mapping character.

This article will not only look at what type of specific tools are used or condoned by
states to squeeze civic space, but also at the possible explanations for the wider transna-
tional trend which specific domestic state actions reflect. It will also address the question
of whether this can be seen as an element of ‘reverse transitions’, that is, transitions
moving from democracy to a more authoritarian form of government, rather than the
other way around. And, finally, the article will go into human rights law and link the
factual situation to legal discourse. But before doing so, it is important to explain the
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focus in this article on civil society organisations as the collective and organised elements
within civic space and as particular manifestations of the notion of civil society. It is to this
positioning that we will now turn.

2. Civil society organisations, NGOs, and civic space: what’s in a name?

The words ‘civil society organisations’ and ‘non-governmental organisations’ are often
used interchangeably to identify the key collective actors in civil society. The notion of
civil society gained traction in the Enlightenment as a sphere of autonomy separate
from the state and at times opposed to it. Over time it came to be seen as the common
denominator for a range of social spaces and associations of citizens that were neither
part of state institutions nor of the business world or the family.""

Recent research into civil society has nuanced this understanding of separateness, by
showing the variety of hybrid forms of organisations, showing overlap in both functions
and networks between the state and civil society and between the market and civil society.
In addition, not all manifestations of civil society are formally organised groups. More
sociological approaches have thus emphasised the activities and interactions of people
rather than their formal membership of organisations.'” Finally, the notion of civil
society also reflects normative or ethical aspects, in that it includes notions of civility, tol-
erance, non-discrimination and non-violence and other general ideals of a good society.'”
Thus forms, norms, and interactions matter. These three elements are well-encapsulated
in a definition of civil society offered by legal scholar Garry Jenkins:

a capacious framework of civic values encompassing the space, the set of institutions, the
organizations, the networks, and the behaviors situated between the state, the business
world and the family. Civil society facilitates exchanges among citizens, enables communi-
cation channels between citizens and the state, promotes civic action, and advances
common interests based on civility."*

This wide definition also reflects that the concept is very diverse and even contested, as an
emphasis on form may yield a very different overview of civil society than one on norms,
such as organisations that promote and/or act in line with human rights." In the context
of the protection of civil society organisations, both the UN and the Council of Europe
seem to take the latter approach, emphasising the ‘essential contribution” made by civil
society groups to democracy and human rights.'®

From the above, we can see that civil society is mainly about interconnectedness and the
collective, but not exclusively so. The Office of the UN High Commissioner for Human
Rights, for instance, deliberately uses the term civil society actors, in order to include
both individuals, such as human rights defenders, and collective entities, such as
victims’ associations, networks for women’s rights, trade unions and many others.!” All
of these are protected by human rights norms. The individual actor and the collective
institutions are often linked through personal ties. This has not escaped the attention of
governments restricting the activities of organisations in order to target individuals and
vice versa.

This article will use the term ‘civil society organisations’ (CSOs) rather than civil society
actors or NGOs. First, because that wording best reflects these networks and the potential
for collective action they represent. There is a second reason for doing so: the term civil
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society rather than non-governmental reflects a positive rather than a negative definition.
Notwithstanding the hybridity mentioned above, this still sets it apart from formal insti-
tutions exercising state authority and political parties on the one hand and from businesses
geared towards profit on the other. Or, as Jenkins put it, ‘civil society is valuable because it
prioritises collective action, not because it is separate from government’.'® Third, the focus
will be on formal organisations rather than groups which in practice act as collectives but
which do not have a formal separate entity. The reason is that a considerable part of state
action is directed at formally established organisations. In addition, the freedom of associ-
ation is most pertinent for those collectives. Although many international institutions still
refer to NGOs, on the content their definition boils down to the same. The Council of
Europe defines them as ‘voluntary self-governing bodies or organisations established to
pursue essentially non-profit-making objectives’."”

Having defined CSOs, this article sees civil society space or ‘civic space’ as the practical
room for action and manoeuvre for citizens and CSOs. It operationalises this space by the
extent to which these organisations can enjoy the freedoms of association, peaceful assem-
bly and expression. Thus, the phenomenon of civic space under pressure will be assessed
from a human rights perspective. This means that both actions taken directly by states as
well as threats to the work of CSOs coming from others are relevant. It relates both to
negative obligations for the state, non-interference, as well as to positive ones, protecting
CSOs against threats and more generally creating enabling conditions.

When studying the extent of civic space, it should be emphasised that this is not solely
dependent on external pressures exerted upon it. This space is never a given, but is created
in the interactions between CSOs and others. They thus have agency themselves to shape
civic space, as the whole notion of a zone of action beyond the state implies. This is because
the space for such organisations, as Van der Borgh and Terwindt argue - by adapting
typologies of political space to this issue — consists of three factors: (1) existing institutional
channels, including laws and procedures and the possibilities for contestation they offer;
(2) discourse and the power to label and frame; and (3) the capacity to maintain and
create new space.”’ These three factors are directly related to human rights. Institutional
channels provide both the normative basis of human rights as well as procedures to chal-
lenge state action and thereby to invoke and protect rights. Discourse is key, as it relates to
how the activities of civil society are talked about: social struggles can be (auto-)labelled as
human rights promotion or as subversive dissident activity, extremism or even terrorism.
Finally, new spaces can be created, as an online group can organise physical public protest
or turn to the international level to contest state action. The typology is also useful as it
reflects that civic space is never static nor represents a unitary notion, not even within
a country. How a CSO’s activity is perceived and reacted upon may vary between the dom-
estic and international level and also within a country, for example, depending on the
state’s level of effective control over an area or on the state institution involved.*'

Civic space is thus in a way a moving target. Civil society organisations are its main formal
and collective manifestation. They actively shape civic space but are also dependent on it.

3. How is civic space threatened?

The pressure on civic space as a structural issue rather than as a range of isolated inci-
dents started to become noticed halfway through the 2000s. In 2006, Gershman and
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Allen were among the first to identify a range of repressive measures against CSOs.
They placed this in the context of a backlash of hybrid regimes against transnational
democracy-assistance programmes implemented by CSOs. Identifying a range of state
actions - from constraints on the work of civil society to co-optation, coercion and
even closure — they still warned that the issue concerned ‘a relatively limited number
of countries’”* A decade later, such nuance was no longer applicable. In 2016 the
global umbrella organisation of civil society, Civicus, reported that six out of seven
people worldwide lived in states were civic space was seriously under pressure.23 In
the next section, we will look into the possible reasons as well as justifications
brought forward by governments for this trend. The general trend of shrinking civic
space is caused by a number of reasons, also depending on the regime type and
policy area involved. Thus the pressure may differ in time and place and different
CSOs may experience different types and intensities of shrinking space. The current
section will focus on the ‘how’: in which ways have civil society organisations come
under pressure? As we shall see, the pressures relate to all three interrelated factors
determining the extent of civic space mentioned above.

At the level of formal laws and procedures, both administrative and criminal law have
been used to regulate or suppress, depending on one’s perspective, the work of civil society
organisations. In the most repressive regimes, basic rights such as freedom of association
are not even recognised in the constitution. But in most countries, they are. There, the
restrictions pertain to a number of issues: limitations on creation and registration; on
functioning and activities; and on access to resources.

Registration is important to CSOs as it may bring rights and benefits, such as formal
legal personality. Thus registration might be attractive for organisations. There are also
states where registration is mandatory. In both cases, the registration procedure itself
can be used to restrict civil society, for example by requiring high fees to be paid, by bur-
densome requirements of information-provision, and periodic re-registration require-
ments.”* Without a formal registration, legally undertaking activities is often
impossible. Restrictive laws may have wider reverberations than for the organisation
itself. In Uzbekistan, for example, the Code on Administrative Liability renders partici-
pation in activities of unregistered organisations illegal. Other countries have reversed
the burden of proof in criminal trials against CSOs (Tanzania) or actively applied ‘sus-
pended’ sentences to deter civil society activism.*’

The functioning and activities of organisations are also often regulated. This can
include invasive reporting requirements and restrictions on the spheres of permissible
activity, such as bans on human rights work (Equatorial Guinea), construction projects
(Afghanistan) or engaging in extremist, terrorist or political activity (Egypt and
Russia).”® As one may imagine, some of these content-based restrictions are especially pro-
blematic for CSOs engaging in active citizenship. The division between banned ‘political
activities’ and permitted non-political ones has led to a compartmentalising of organis-
ations.”” Service-providing organisations can be deemed useful or good by states and
CSOs active in the sphere of policy advocacy as detrimental or even dangerous. This
goes hand in hand with a deliberate blurring between direct political activity (the work
of political parties) and all other citizen action in the sphere of public policy and
matters of general interest. Again, particularly targeting ‘political” work may have a dispro-
portionate impact on human rights CSOs, as their work is almost ipso facto related to



THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS ’ 971

pushes for legal and policy changes. Here, the factor of formal laws and the factor of dis-
course and labelling clearly interact: giving an organisation the stamp of forbidden politi-
cal activity also delegitimises it in the public eye. Empirical research by Van den Borgh and
Terwindt has shown that these activity-related features of CSOs directly impact upon the
civic space they have.”®

The final element of formally enacted restrictions on civil society organisations con-
cerns their access to resources. While this may pertain to information and help in kind
as well, the major bone of contention has been financial. As noted at the outset of this
article, the limitations on receiving foreign funding have caught most attention in inter-
national policy-making and development co-operation circles. More than 50 countries
currently have enacted restrictions on foreign funding for civil society.”” This can range
from outright prohibitions (Mauretania) to mandatory channelling through designated
banks (Uganda and Belarus) or bans on certain organisations receiving foreign funding
(Muslim religious organisations in Austria). Even organisations working largely with vol-
unteers need some funding and therefore access to finances may serve as a lifeline.
Obviously, access to international funds is not the only option, but in less resource-abun-
dant states, it may be a crucial part of the equation. A lot depends on whether the restric-
tion on foreign funding is enacted as an attempt to regulate or halt foreign interference as
such, or whether it is part of a wider policy of squeezing civic space in a particular
country.30

Often, it is not just that the laws and regulations put in place are problematic in them-
selves. It is also their arbitrary application that is. When civil society organisations are con-
sidered too critical or too much of a nuisance, states have been found to apply a range of
measures under the guise of legality of existing rules, but which in effect descend into the
grey zone between legal and extra-legal action. As the Office of the UN High Commis-
sioner for Human Rights noted, these may include arbitrary scrutiny of the governance
of CSOs, de-registration, office closures, seizures of property, excessive fines, arrests,
and travel bans amongst others.”’ The UN Human Rights Council also identified this
practice of misuse of legal provisions in its 2013 resolution on creating civil society
space.”” This practice is made possible by deliberately vague or broad wording of the appli-
cable laws, offering the authorities a lot of leeway.>

The second determining factor of the extent of civic space is discourse or labelling. The
ways in which civil society actors are talked about among the general public and are
labelled by authorities directly impacts on their freedom, safety, and potential to function.
Applying derogatory terminology to CSOs can be done both in the application of state
laws - the ‘foreign agents’ label of the Russian law mentioned in the introduction being
a case in point — and in the media. The rise of social media has given civil society more
opportunities to make its voice heard. But as Human Rights Watch put it in its 2016
World Report, this rise has also increased the number of verbal attacks by ‘purveyors of
hate as well as “trolls” funded or inspired by governments to reinforce official
propaganda’.**

According to the UN High Commissioner for Human Rights this labelling is done ‘to
deter criticism [of the authorities], discourage free expression, increase negative public
opinion of civil society actors and distract attention from the issues at stake’.’” In that
context he also pointed to the positive obligation for states to protect people against
acts that could impair their freedom of expression.
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It is important to note the interaction between negative labelling and practical restric-
tive steps taken by states. Stigmatising CSOs in negative ways is often a precursor of state
action, including prosecution. In that sense, stigmas can serve as legitimisations. The other
way around, action taken against persons working for civil society organisations, such as
detention or putting them on trial, obviously has a stigmatising effect.”®

Also in this context, the linkage with assumed foreign interests is very often made and
reverberates throughout societies. In Ecuador, civil society organisations have been called
agents of American influence seeking to destabilise the country by president Correa. And
in Venezuela, the Supreme Court ruled in 2010 that foreign funding was a manifestation of
foreign interventionism. In Malaysia, both the government and media under government
control have called foreign-funded civil society organisations treacherous and destabilis-
ing.”” The link between internal and external enemies can also be seen in counter-terror-
ism discourses. As the 2016 Civicus Report argues,

[n]otions of national security and national stability are often being conflated and left ill-
defined as part of this restriction. Challenges to ruling elites are wilfully misinterpreted as
threats to the nation, and the expression of political dissent labelled as terrorism.>®

The same goes for the label of extremism, as an even wider net than the notion of terror-
ism.>” No region in the world is free of these tendencies.

The third factor influencing civic space is the practical capacity for CSOs to maintain
and create this space. The practical pressures with which CSOs have to deal manifest
themselves in multiple ways.

This relates first of all to the actors involved: threats may come from private actors,
such as paramilitary groups or businesses, including media organisations, but also from
a range of state institutions. When pressure does come from private actors, space also
depends on the degree to which the state condones (or even encourages) that pressure
or actively counters it in order to protect civil society. For example, in 2007 a peace
community in Colombia was openly threatened by paramilitary forces. Even though
the authorities were alerted of this danger, the police did not react and, soon after,
one of the community’s leaders was killed, the last in a series of lethal attacks.* In
addition, the types of pressures can range from peaceful to openly violent. Peaceful
means, although sometimes backed by the threat of violence, include co-optation. Co-
optation processes involve closely tying the activities, positions or interests of CSOs
to those of the state or other powerful interests. This can in effect neutralise the poten-
tial of these organisations and render them toothless. More formal ways of doing so are
channelling the income of CSOs through a government fund*' or setting up (manda-
tory) umbrella platforms of all CSOs. In the Russian Federation, a Council for the
Development of Civil Society and Human Rights of the President was created for this
purpose. This ‘civility of oppression’, as Frangoise Daucé has dubbed it, avoids
relying entirely on violent oppression or harsh political confrontation.*> Co-optation
may also involve selectively funding organisations that align with the government’s pol-
icies, to the detriment of others. But informal methods, such as bribing key persons in
these organisations, are also used. This refined mix of methods enables organisations to
continue to function if they neatly adjust to what the government or other powerful
actors expect of them. For the authorities, it has the advantage of maintaining a
public image of a diverse civil society without a risk of true political pluralism and
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contestation. If successful for the state, not just any individual organisation but the
whole of civil society is co-opted in this model.*’

Then, there are methods to literally close down arenas of contestation. For example, if
an organisation is very active online, websites may be closed or blocked, accounts may be
hacked, content may be filtered or even the whole internet in a region or country may be
taken down for some time. Again it is important to emphasise that CSOs are not passive
pawns in a game played solely by the state. When for example domestic arenas of contesta-
tion are closed off, an organisation may move its content to webservers abroad or take its
case to an international judicial institution.

If non-violent forms of co-optation are carrots, then threats and use of violence are the
sticks or the ugly face of the shrinking space for civil society. Since physical violence targets
people — although attacks and destruction of CSO offices have also occurred - here the
direct links between organisations and the people active within them are used to decrease
civic space. It is estimated that more than 150 human rights defenders were killed or died
in detention in 2015, for example. In addition, there seems to be a trend of attacking and
threatening family members of defenders.**

After having surveyed the panoply of factors influencing civic space, it is crucial to
highlight one final feature of how civic space is restricted. That is its geographical spread-
ing over time. Just like civil society organisations cooperate across state borders and learn
from each other on how to efficiently organise and mobilise, states are also looking at other
states to see what functions effectively. This can be seen in the realm of anti-terror laws
across the globe. But many observers have also signalled what they call ‘lateral learning’
between governments or ‘Nachahmeffekten’ in the field of CSO regulations.*> Govern-
ments warn each other about destabilising actors and willingly set in place laws with
similar effects. At times, laws are almost literally copied and created to pre-empt any pol-
itical change. Where regime change or large-scale public protest is seen as contagious, laws
stifling civil society also spread contagiously. As the Belarussian president Lukashenko has
been quoted to have said in 2005, ‘there will be no rose, orange or banana revolution’ in his
country.* In this context, the Russian ‘anti-NGO law’, as it has often been called, has been
a much-emulated blueprint for similar laws elsewhere. Especially, the wording that CSOs
are not allowed to work against public order, security or the national interest has been a
popular catch-all phrase to be found in legislation in many countries.*” It would be tempt-
ing to speak of a ‘dictator’s learning curve’*® in this context. However, the copycat effects
are certainly not limited to dictatorships, but also manifest themselves in hybrid regimes
and democracies.

The effect of this contagion has been an enormous rise in the number of countries
enacting restrictive laws on civil society. It is not just the measures themselves. Referring
to the underlying mindset that sees civil society organisations as enemies rather than allies
of the state, the UN Special Rapporteur on the Promotion and Protection of Human
Rights and Fundamental Freedoms while Countering Terrorism, Ben Emmerson, spoke

of a worrying ‘ideological pandemic’.*’

4. Why is it happening? Disentangling reasons and justifications

Having explored the ways in which civic space is squeezed, it is equally important to
understand why this is happening. In this section we will look both at a number of
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longer-term trends and some of the more immediate triggers in the last decade for the
backlash against CSOs. One of the elements of particular attention will be the blurring
between formal reasons put forward for restrictions, to be seen in the discourse of
states, and possible underlying causes. At the outset, an important caveat is that even if
a general trend of squeezing civic space can be observed, as argued above, the ways in
which this plays out differ hugely between states and even within them. Civil society
organisations may be deliberately targeted, but may also cope with restricted civic space
as a (sometimes unintended) result of policies not specifically geared against them.
Local political contexts, including the characteristics of a particular CSO and its place
in networks of power, may still best explain why civic space is smaller or larger in a
single case.”® Here, however, we will focus on broader tendencies.

Longer-term trends in at least four different domains explain both the rise of civil
society as well as the problems it currently faces globally: democracy and democracy pro-
motion; development and development cooperation; terrorism, counter-terrorism and
securitisation; and information and media technology. The changes within these four
domains should be seen against a broader background of changing broader power bal-
ances, both with the rise of more authoritarian development models, amongst which is
China, and fissures within the Western world on the ‘whether’, ‘why’ and ‘how’ of democ-
racy, human rights promotion and development aid. These are global enabling conditions
for the rapid spread of pressures on civic space.

The first domain is that of democracy. The so-called third wave of democratisation
reflected an upsurge in the number of democracies in the world starting halfway
through the 1970s and lasting deep into the 1990s or even early 2000s. It was accompanied
by international programmes of democracy assistance and by the idea that a strong or
deep democracy required a vibrant civil society.”" Especially from the 1990s onwards,
research on the quality of democracy spawned>” and reflected a trend to look beyond
the mere organisation of elections as the epitome of a democratic state. CSOs working
on active citizenship, but also political parties and media organisations, received practical
help in acquiring resources and in capacity building. These transnational forms of assist-
ance complemented largely endogenous processes in many new democracies. Newly
regained freedom led to a large growth in the number of CSOs in all fields of public
policy. Their impact expanded greatly through campaigning, lobbying, service provision
and mobilisation.>® In this domain, civil and political rights are most at stake.

The second domain, development, is partially connected to this. The connection lies
in the increased emphasis on civil society support as part of international development
cooperation from the 1990s onwards.”* This was partly based on optimism about the
role of civil society in democratisation, partly on a more instrumentalist take of avoiding
working only with governments and to channel funds more directly to projects that ben-
efitted local populations. Human rights based approaches to development, which
emphasised local participation of people affected by development projects also gained
traction, up to the level of multilateral organisations. The current political and discursive
culmination of this process is its inclusion in the Sustainable Development Goals,
adopted by the UN General Assembly in 2015. Goals 16 and 17 include ensuring
public access to information, protecting fundamental freedoms, and encouraging civil
society partnerships.55 Far from remaining a paper tiger or a mere transnational
issue, many endogenous civil society movements started out with a specific focus on
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development, ranging from socio-economic rights advocacy to protests against infra-
structural or resource extraction projects that threatened people’s livelihoods. In many
ways, these movements represent citizen participation in issues of public interest in
between elections. The politics of voice rather than vote, as political scientist Neera
Chandhoke in the Indian context put it.”®

The very surge and at times success of these civil society movements has led to a back-
lash. Ironically, they have been criticised from both ends of the political spectrum. From a
more leftist perspective, CSOs working in the field of development have been labelled as
neo-colonial, serving a neoliberal agenda by weakening the state in developing countries.
Indeed, the ‘Washington consensus’ that made many countries cut back on social services
opened up opportunities for civil society providing the same. From the conservative right,
CSOs have been seen as interfering with state sovereignty, especially when they receive
support from outside donors. From both sides the need for more accountability for
these organisations has been emphasised.”” In practice, civil society activities advocating
alternative economic development plans, which lay bare corruption or more broadly chal-
lenge those with economic power, face all the threats enumerated in the previous section.”®
Protesting a new goldmine or hydroelectric dam has in several places become a very risky
activity, as UN Special Rapporteur Maina Kiai has documented, especially if business and
state interests are closely connected.”” In this domain, participatory human rights are
clearly essential to support the promotion of socio-economic rights, such as the right to
an adequate standard of living.

A third domain in which the problems facing civil society play out is that of terrorism,
counter-terrorism and securitisation. This security domain at times has been a cause for
civil society formation, such as with the so-called peace villages in Colombia, where
local communities united to create peaceful territorial zones to ward off the armed
conflict. Much more often, however, security justifications have underpinned restrictions
on civil society. This has happened in three respects. First, in the surge of counter-terror-
ism measures following the 9/11 attacks in the United States (US) and other terrorist acts
elsewhere.” This has played out both in formal measures, such as stricter controls on
cross-border financing of organisations, in formally declaring a state of emergency, and
in political discourse, where ‘politics of fear’ are used to justify security-oriented restric-
tions on civil society.®" Second, foreign policy efforts, such as the US-led invasions of
Afghanistan and Iraq and other aspects of the War on Terror were regarded with weari-
ness by regimes fearing revolution with outside help,”* even when those regimes them-
selves based suppression of civil society in their own states on counter-terrorist
‘necessity’. Here the classic sovereignty argument was also often invoked. These two
aspects come together in a third: the War on Terror brought a re-securitisation of aid,
in which development and military cooperation became increasingly intertwined. This
entailed instrumental linkages between security ‘at home’ and poverty reduction
abroad. For CSOs, this brought problems of loss of neutrality, as they could be perceived
as connected to foreign security forces, which in turn hampered their work.®> The conflu-
ence of distrust in discourse about CSO activity and anti-CSO measures has affected the
organisational rights of these organisations and in the worst cases led to violations of the
rights to life and liberty of its leadership and/or members. Ironically, civil society is caught
in a ‘pincer movement’ between terrorist movements that often target it and government
reactions to terrorism.**
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The fourth domain is the rise of information and media technology. As was noted
above, the rise of civil society was greatly aided by the possibilities that the internet and
social media offered. It enabled people to organise more structurally, over greater distances
and in greater numbers. It offered quick possibilities for information exchange among civil
society actors, access to other information and for the raising of awareness concerning vir-
tually any issue. In doing so, it enabled civil society to create new online civic spaces and
more efficiently defend offline space.®® In states where the trend of ‘open government’ with
a move towards opening up state-held data for citizens has taken place, this increased
digital connectivity is supported. But in states where greater citizen empowerment and
transparency are not seen as desirable goals but rather as threats (potentially exposing cor-
ruption or abuses of power) online CSO activities have merely become a new arena for
backlash and restrictions.’® Both privacy rights and freedom of expression have come
under direct threat in this domain.

The trends identified here have affected many countries. What then explains that some
states reacted to this global phenomenon much more harshly than others in the tightening
of civic space? Christensen and Weinstein have argued, by surveying anti-civil society laws
in almost a hundred countries, that regime vulnerability is a strong predictor for the cre-
ation of such restrictions.®” If that is so, then this begs the question whether the closing of
civic space is linked to trends or shifts in the types of political regimes. Put differently, is
the stalling or even reversal of the spread of democracy the cause of the pressure on civic
space?

First, it is important to emphasise that there is not (as yet) a trend of reverse tran-
sitions in the strict sense. There have been very few cases where democracies or
hybrid regimes®® have turned (back) into dictatorships or fully autocratic regimes. Pol-
itical science statistics reflect that in the past decade the numbers of democracies, dicta-
torships or intermediate hybrid regimes have barely changed.®” Truly reverse transitions
are thus as relatively rare as in the past 50 years in general.”® Second, as noted, part of the
pushback against civic space is also occurring in strong democracies, for example, in the
fight against terrorism.

However, when zooming in on the intermediate category of hybrid regimes, which do
organise elections and protect human rights on paper, but which lack a strong culture of
pluralism, rule of law and civic participation, the picture is different. In those states, the
pressures on civic space are distinct from those in dictatorships, precisely because of
the ‘tensions between the constitutional (de jure) acknowledgment of civil rights and
their de facto implementation’.”" Put differently, such regimes - to be found in many
developing and post-communist states, adhere to the form rather than the substance of
democracy.”” In many of those states, as Gershman and Allen noted already in 2006, tran-
sitions towards full democracy stalled or failed.”

But within some of these hybrid or authoritarian regimes, popular mass protests did
lead to - sometimes temporary — regime change. Thus the ‘colour’ revolutions in
Ukraine and Georgia and the revolts in the Middle East that became known as the
Arab Spring showed the strength of collective citizens’ movements. Yet, it is their very suc-
cesses that also rather directly triggered the backlash against civil society. Power that had
been entrenched for decades suddenly did not seem as secure. Western enthusiasm for
these revolutions and the recent memory of violent externally imposed regime change,
such as in Iraq, heightened power and sovereignty concerns among elites in many
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states, often deliberately hiding the former concern under the latter. Neighbouring states
saw what could happen and preventively tightened the screws on liberties. A second strand
of more populist governments played the same sovereignty card, in their case levelled
against ‘cosmopolitan’ global elites or institutions of which local civil society was depicted
as mere puppets of external powers. The interests of ‘the state’ and ‘the people’ often
became subsumed under one header. For both of these types of regimes, foreign
funding of civil society thus became a logical target.”* Depending on the particular
context, this backlash against Western influence or cosmopolitanism may also target
human rights as such. In those cases, the work of human rights CSOs is doubly jeopar-
dised: by receiving foreign support and because of their core mission of human rights pro-
motion. One may, by the way, note that this distrust of foreign soft power - irrespective of
its real effectiveness — again also played out in established democracies. This includes
restricting foreign funding for religious organisations, out of concerns for radicalisation
or even terrorism and concerns about influences on online media and information,
especially in election times. The tendency to fence off zones of control and influence -
or ‘Abschottungstendenzen’ as policy analysts Drinhausen and Schucher called it” -
thus became global, even though it manifested itself to a much more extreme extent in
many hybrid regimes.

Are the sovereignty and security arguments that underpin the restrictions on CSOs true
reasons or only political discourse? It may not come as a surprise that many of these
organisations themselves as well as a number of policy think tanks supporting their
work claim that it is mere state rhetoric. The World Movement for Democracy, for
example, has called the justifications mere ‘rationalizations for repression’, since the
true reason is not to protect citizens from harm but to protect the powerful against scru-
tiny.76 And according to Civicus, claims about natural sovereignty of resources are not so
much about that, but rather caused by ‘super-wealthy elites pursuing private sector inter-
ests’.”” Carothers and Brechenmacher, who have done extensive research for the Carnegie
Endowment on the issue noted that state efforts against civil society ‘typically fly the anti-
foreign banner to justify and build support for such actions, playing the nationalist card in
bids at greater control over the political system’.”®

How then to disentangle personal interests of staying in power and covering up corrup-
tion from real concerns about sovereignty? Both can co-exist or align after all, even within
a single state: corrupt politicians can also be partly motivated by concerns about national
interests.”” Real issues of sovereignty and collective self-determination can come into play,
which are more than mere rhetoric or ‘a thinly veiled rationalisation of power’ and are
recognised normatively in international law.*® Indeed, any government obviously has a
degree of political sovereignty and can place limitations on activities of outside political
actors or funders. The community of democracy aid has, as Carothers and Brechenmacher
note, not been very apt at self-defining and subsequently conveying what its own beliefs
about those limitations are.®" The tensions and lack of clarity about the interests on the
two sides of the equation by themselves lead to contested space,®” both normatively and
discursively.

The answer seems to lie in going beyond a mere sounding of the alarm bell or in gues-
sing about intentions. Concerns about legitimacy may not easily be solved, but questions
of legality can be answered. It is here that international and regional human rights law pro-
vides an essential framework to assess the current limitations on civic space.
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5. Linking civic space challenges to human rights law

As the above makes clear, the pressure on civic space directly affects human rights. In
2017, the Council of Europe’s Commissioner for Human Rights, Nils Muiznieks, noted
that the backsliding specifically hurts human rights organisations.*® But there is more
to the story. Since for most countries human rights are part of internationally agreed
upon obligations, ‘according space to civil society is not optional’, as the UN High Com-
missioner for Human Rights put it.** In addition, he noted that engagement by civil
society is a ‘threshold issue’, making it more likely that all human rights are more fully
guaranteed.®> Thus, the linkages between civil society and human rights work both
ways. The squeezing of civic space weakens or even violates human rights. This may in
turn erode the quality of democracy, if one considers human rights to be an underlying
condition for democracy by, for example, the protection of participatory rights, as for
example the Council of Europe does. Especially in the context of hybrid regimes — demo-
cratic in name, but less so in substance - this linkage matters, as a weakening of the one
(human rights) may directly affect the other (democracy). Vice versa, threats to human
rights diminish the actual working space for CSOs: it reduces their possibilities to
engage.®® In addition, human rights protection systems such as ombudspersons, domestic
courts, UN bodies, or regional courts can serve as avenues for contesting or halting the
closing of space, both domestically and internationally. From a more substantive or nor-
mative perspective, human rights offers a language to identify which measures targeting
civic space are problematic and which are not. Put differently, the whole body of
human rights law and institutions provides ways to go beyond mere discursive battles
and to provide more clarity: which rights are at stake and are they violated (or not) in
specific situations? Domestic and international human rights norms are, after all, the
legal ropes of duty by which the Gulliver of the state has voluntarily bound itself.

Which rights then are most at stake in many processes of squeezing of civic space?
Three specific rights seem to be the most crucial ones for civic space: the freedom of associ-
ation, the right to peaceful assembly and the freedom of expression. According to Civicus,
it is these rights in particular that have come ‘under renewed and sustained assault’.*” One
may add that the freedom of expression in this regard also includes rights of access to
state-held information of general interest, as that enables civil society to perform its
role as watchdog.®® As a cross-cutting issue, the principle of non-discrimination also
comes to the fore. Specifically targeting human rights organisations within the broader
field of CSOs and wilfully delegitimising or even criminalising organisations by dis-
tinguishing between the sources (national or foreign) of their funding is problematic.
The UN Human Rights Council warned against such discriminatory practices in a 2013
resolution.®

In order to illustrate how human rights law can then serve as a normative framework
from which to assess restriction on civic space, let us return to one of its most eye-catching
manifestations: the so-called anti-NGO/CSO laws. The Hungarian ‘law on the transpar-
ency of organisations receiving support from abroad’ will serve as a specific example.

On 13 June 2017, the Hungarian Parliament, by large majority, adopted this law.”® On
the very same day, Amnesty International called it ‘a vicious and calculated assault on civil
society”®' and later on a group of 31 Hungarian CSOs referred to it as ‘unnecessary, stig-
matising and harmful’.>> What made this law so contested? In the years preceding the
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adoption of the law, the Hungarian authorities, specifically members of the governing
Fidesz party, including Prime Minister Orban, had started to refer to CSOs as ‘paid pol-
itical activists who are trying to help foreign interests’ and thus obstructed the creation of
an ‘lliberal state’.”> Media started to print lists of foreign-paid organisations and funding
mechanisms received intense scrutiny and were made subject of criminal prosecution.

In this context, in 2016 the idea of increased legal restrictions on civil society was first
voiced and soon the discussion centred on those organisations receiving foreign funding.
In April 2017 a draft bill was introduced in parliament. It proposed that a new requirement
of registration should be introduced for CSOs receiving foreign funding above a certain
threshold (Section 1). These organisations would also be required to self-label as recipients
of foreign funds on their website and in their publications (Section 2). Sports and religious
organisations were excluded from its scope as well as, in rather opaque wording, organis-
ations that ‘do not qualify as non-governmental organisations” (Section 1). Sanctions for
non-compliance would include fines and even dissolution (Section 3). In addition, there
was a duty to disclose the identity of all donors, including individuals. According to the
draft bill’s preamble, all of this was done for the sake of transparency, as

the support provided by unknown foreign sources to organisations established under the
freedom of association might lead to it being used by foreign interest groups to promote —
through the social influence of these organisations - their own interests instead of commu-
nity objectives in Hungary’s political and social life.”*

Apart from causing, not unexpectedly, vehement protests from CSOs in Hungary, the
draft law also raised European attention, especially in the broader context of other simul-
taneous moves against civil society, such as against Central European University. Council
of Europe and European Union bodies issued condemning statements, calling for recon-
sideration or even withdrawal of the law.” The most formal move was that the European
Commission for Democracy through Law (the Venice Commission), an advisory body of
constitutional law experts, started to scrutinise the draft upon request of the Council of
Europe’s Parliamentary Assembly. A delegation visited Hungary in 2017 for consultations
with both the authorities and affected CSOs. A preliminary opinion was issued and sent to
Hungary in early June 2017, in which the Commission voiced its concerns about a number
of aspects of the law. When parliament adopted the law two weeks later, the draft had been
slightly revised. Thus external pressure may have led to some changes. However, the
Venice Commission noted in its final opinion a week later, that the revised law still
would cause ‘a disproportionate and unnecessary interference with the freedoms of associ-
ation and expression, the right to privacy, and the prohibition of discrimination’.”® Some
concerns had been alleviated, however, as dissolution was no longer mentioned as an auto-
matic sanction, identity disclosure obligations had been limited to bigger individual
donors and de-registration from the mandatory list was made slightly easier if foreign
funding was no longer received.”” Key doubts on the real reasons (legitimate aim)
behind the law, as well as about vague wording and stigmatising effects remained.
Subsequent to the law’s adoption, legal action was taken both from outside Hungary
and from within in an attempt to protect and increase civic space. With this law, the con-
tagious wave of laws targeting foreign CSO financing had reached the EU. This may help
to explain why the European Commission launched infringement proceedings against
Hungary. Specifically, the Commission argued that the law struck at the freedom of
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association and the rights to protection of private life and personal data, as protected in the
Charter of Fundamental Rights of the European Union, and was discriminatory.”® And
within Hungary, a group of 23 organisations filed a complaint with the Constitutional
Court arguing that the law breaches several constitutionally protected rights.””

The Hungarian law and many similar laws in other countries show how the three
factors influencing civic space all play a role. First, the existing institutional channels,
including European ones like the Venice Commission, offer possibilities for contestation,
even if they do not always yield the desired effects. Second, the power to label and frame
forms the heart of the matter, especially when laws impose requirements on CSOs to reg-
ister and thus self-label as ‘foreign agents’ and the like. The Venice Commission itself
acknowledged the need to look at the discursive context to understand the effects the
law may have. In its Opinion, it referred to public criticism and stigmatisation of CSOs
receiving foreign funding. It noted how members of the ruling party in Hungary labelled
these organisations as foreign agents. Whereas - and the Commission commends
Hungary for this — the text of the law does not use the notion of ‘foreign agents’, that
text should be read in its context. In the Commission’s view, the political climate cast
doubt on whether the law’s wording (‘organisations receiving support from abroad’)
could be perceived or understood as a merely neutral description.'® Third, the capacity
to maintain and create new space is being tested. A group of CSOs has, for example
lodged a complaint about the Russian foreign agents law with the European Court of
Human Rights in Strasbourg.'®" This is an explicit effort to create a new playing field of
contestation, with hoped-for effects on the civic space in Russia itself. Commissioner
Muiznieks has submitted an intervention in that pending case, arguing that the law contra-
venes human rights.'*” This intervention in itself raises the public stature of and the atten-
tion for the case.

As a final point on the linkages between shrinking civic space and human rights, it is
important to emphasise that the current ‘toolbox’ of interpretation offers a number of
ways into assessing the legality of restrictions. Although special rapporteurs, such as the
one on freedom of association, have framed shrinking space in human rights terms,
there is, as yet, no global systematic analysis as to how effective this could be. All three
key human rights affected - the freedoms of expression, assembly and association — can
only lawfully be limited under global and regional human rights law if three cumulative,
standard requirements are met. The restriction needs to have (1) a legal basis; (2) pursue a
legitimate aim; and (3) be necessary. These requirements can both be found in the Inter-
national Covenant on Civil and Political Rights as well as in the European Convention for
Human Rights (ECHR). Thus, the freedom is the starting point and restrictions need to be
justified by the state as deviations from the freedom. Let us now see how these require-
ments, in the particular context of the ECHR, offer pointers to assess measures against
CSOs. In that latter treaty, the relevant provisions are Articles 10 and 11 (freedom of
expression and freedoms of assembly and association respectively).

The first requirement is that restrictions are ‘prescribed by law’. This, in the standard
case law of the European Court of Human Rights, entails that a measure, including a
penalty, should have a basis in domestic law. A logical corollary of this is that the activities
of CSOs ‘should be presumed to be lawful in the absence of contrary evidence’, according
to the Council of Europe’s Committee of Ministers.'% In addition, this law should be of a
certain quality, meaning that ‘it should be accessible to the person concerned and
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foreseeable to its effects’.'”* Thus a law should be sufficiently precise. The problem in the
recent wave of anti-CSO laws is that many are deliberately kept vague in their wording in
order to give state enforcement authorities leeway.'> The Russian law on ‘foreign agents’,
for example, has been criticised by Council of Europe institutions for being overly broad
and vague in its definition of what constitutes political activities, blurring the lines between
public advocacy, including on human rights, and political activity in a strict sense.'’® And
in the Hungarian situation described above, the Venice Commission found the scope of
the law — which organisations did or did not fall within the reach of the law - ‘rather
vague and open-ended’.'”” Finally, notions of terrorism and extremism have been notor-
iously difficult to pin down.

The second requirement is that a restriction serves one of the legitimate aims exhaus-
tively listed in human rights treaty provisions. In the ECHR, these are enumerated in the
second paragraphs of Articles 10 and 11 respectively with partly overlapping but also
partly different goals. In the context of laws regulating CSOs, here again the justificatory
aims may sometimes be deliberately kept vague. Some may not connect to any of the per-
missible aims under human rights law at all or only by excessively stretching linguistic and
legal understandings of wording. Indeed, Article 11 ECHR mentions national security as a
legitimate aim. However, this notion may receive ‘an impermissibly broad interpretation,
being increasingly conflated with the protection of state sovereignty against foreign
influence’, as an OSCE report phrased it.'”® This conflation of notions and the risk of
abuse have also been noted by CSOs themselves.'*” There is indeed a risk that ‘specifically
loose wording opens the floodgates for interpretation and thus arbitrary government’.' '’
However, supervisory (quasi-)judicial bodies can help to ascertain whether that is actually
the case. The Venice Commission, when scrutinising the Hungarian law, for example,
expressed its doubts on whether the proffered aim of transparency put forward by the gov-
ernment was genuine. Eventually, whether ‘transparency’ can be convincingly subsumed
under one of the permissible aims of Article 11 ECHR - be it ‘national security’ or ‘the
rights and freedoms of others” — can be determined by a domestic tribunal or, eventually,
by the European Court of Human Rights.

The third and final test is to assess whether the restriction is ‘necessary in a democratic
society’. This crucially includes a proportionality test, dubbed by Connor Gearty as the
‘engine at the heart of the whole human rights project’.'’’ This means that the nature
and extent of the restriction on the organisation at stake should be balanced against the
legitimate aim pursued. The penalty of dissolution of an organisation, for example,
should only be used as a measure of last resort. As the European Court held in 2009 in
a case about an Azerbaijani law regulating civil society, ‘a mere failure to respect certain
legal requirements on internal management of NGOs cannot be considered such
serious misconduct as to warrant outright dissolution”.!*? In that context, the law did
not even provide the possibility of imposing proportionate sanctions.

The explicit link to a democratic society is not without meaning in this context. It
means that it can be expected of CSOs that their objectives and means are consistent
with democracy and at the same time it entails that state authorities should respect plur-
alism and should not be driven by prejudice.!'? Moreover, both the media and civil society
organisations can be deserving of more protection (making interference with their rights
more quickly disproportionate) in their role as ‘social watchdogs’ when dealing with issues
of general public interest. The European Court has, for example, recognised this is the case



982 (&) A.BUYSE

for human rights advocacy organisations.''* Finally, the broader effects of a particular
instance of restriction should always be taken into account. Fining or otherwise restricting
a person or organisation may have a ‘chilling effect’ on the activities of others."'® This chil-
ling effect is not just a paper tiger in jurisprudence. The current global trend has had real
consequences of this kind. As Carothers and Brechenmacher report, ‘numerous organis-
ations have ratcheted back the assertiveness of their work, engaged in self-censorship, for-
saken external training opportunities, and reduced the amount of information shared with
foreign counterparts’.''® Such reactions may not always be just unpredictable effects of
action taken by state authorities. When restrictions to civic space are enacted in a struc-
tural way, a more malleable, less critical civil society may be a purpose in itself rather than
a random consequence. In those structurally problematic situations, human rights insti-
tutions such as the European Court may start to use the notion of ‘chilling intent” and
scrutinise state action even more thoroughly.

The existing human rights framework can, as I have tried to show in the above, be used
as rather precise tools of assessment to go beyond second-guessing about hidden true
intentions behind government incursions upon civic space. The normative toolbox of
international human rights law is both a mechanism to protect the work of CSOs as
well as to delimit permissible action by the state. This does not preclude international
institutions themselves from becoming the subject of discursive battles, but it does offer
a good deal of clarity in discussions which have often remained limited to the fields of poli-
tics and advocacy.

6. Conclusion

The decrease of freedom for civil society, or shrinking civic space, has in the last decade
widened from a range of incidents to a structural global issue. It affects possibilities for
public protest, free media coverage and, the focus of this article, the room for manoeuvre
for CSOs. Rather than offering an enabling environment for civil society, many states are
deliberately pushing back against the activities of CSOs. The repertoire of restrictions
ranges from new legislation to threats of or actual use of violence. The consequences of
action taken against one human rights defender or organisation often have a chilling
effect on other CSOs who rein in their activities or self-censor. But the effects are even
wider. The United Nations Sustainable Development Goals become more difficult to
attain if civil society is put on a tight leash. The closing of civic space for example has nega-
tive effects on health, humanitarian assistance, combatting climate change and preventing
conflict.""” And this is not just an academic assessment. According to the Davos World
Economic Forum, a network of business and political leaders, the closing carries a
number of risks, including ‘increased social and economic instability, augmented social
polarisation, more fragile governance, and major detriment to basic civil and political
rights’.''®

It is thus crucial to continue analysing the extent and multifarious shapes of this
phenomenon and to look for solutions to counter the shrinking or closing. In tackling
the issue, one should be careful not to use the notion of ‘shrinking space” as a catch-all
phrase, but always remain acutely aware of the differences of pressure experienced
between large well-organised, internationally connected CSOs and smaller, more grass-
roots groups. In addition, the political dimension - underlying power struggles -
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should not be lost from sight."'® Detailed measurement methodologies, which include the
degree to which several human rights are protected, have been proposed and are crucial to
monitor the trend.'*

As T have argued in this article, human rights form a crucial lens to look at the issue.
They play a role in all three dimensions that influence the extent of civic space: existing
laws and procedures; discourse and labelling; and the capacity of civil society itself to
maintain and create new space. Human rights are violated in the process of squeezing
civic space, but they are also a way to frame and discuss the phenomenon. And they
offer institutional machinery and normative yardsticks to move away from mere discursive
battles in the political arena. In addition, they offer possibilities to try and go beyond the
current reactive, slow and dispersed response of states to address the issue. Indeed, inter-
national human rights monitoring bodies have taken up the call and have started to speak
out emphatically on the issue. The Office of the UN High Commissioner for Human
Rights has even made it one of its thematic priorities."*" But apart from the watchdogs
speaking out on their own motion, it is the infrastructure, the avenues that the inter-
national human rights mechanisms offer that enable CSOs themselves to put the issue
on the agenda and to ask for (quasi-)judicial pronouncements of whether a particular
measure crosses the line.'"”> As has been shown in the above, there have been recent
examples of this and human rights law offers a solid toolbox, continuously in develop-
ment, to address the issue. Indeed, these avenues can be seen as useful complements to
lobbying, political conditionality and the like."®> All the tools in the toolbox should be
creatively used: only then can space that has been squeezed expand again.
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